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On Decenber 17, 1996, after Russell Conti pleaded
guilty, we sentenced himto fifty-seven nonths incarceration and
five years of supervised release for his involvenent in a |large
nmet hanphet am ne conspiracy. |In establishing the applicable

Qui del i ne range for sentencing, we considered, inter alia, a

factual stipulation between Conti and the Governnment that 903
grans of nethanphetam ne was the quantity of attributable to
him'*

In his notion under 28 U. S.C. § 2255, Conti argues that
(1) his sentence should be reduced because there was no factual

basis for the joint stipulation that 903 grans of nethanphetam ne

! On the basis of the stipulation that Conti was
responsi bl e for 903 grans of nethanphetam ne, he was given a base
of fense | evel of 30 under the United States Sentencing Guidelines
("“US.S.G"). See US S.G 8§ 2DL.1(c)(5). At his sentencing,
Conti received a reduction of three points for acceptance of
responsibility, a reduction of two points for nmeeting the
criteria of 8§ 5C1.2, and a reduction of two points for being a
m nor participant in the conspiracy (for a total reduction of
seven levels). Accordingly, Conti’'s total offense |evel was 23,
thereby placing himin the inprisonnent range of 46 to 57 nonths.



was the quantity attributable to him and (2) he was denied
effective assistance of counsel in agreeing to such a
stipulation. 1In essence, Conti argues that the stipulationis
voi d because his involvenent in the conspiracy can only be |inked
to between 450 to 675 grams of methanphetamn ne. 2

W reject Conti’s first argunent for two reasons.

First, if Conti can successfully attack this factua
stipulation that he entered into, it is hard to inmagi ne any
def endant who could not |ikew se undermine the finality of his
sentence. Conti four tinmes confirmed the factual stipulation
that he was responsible for 903 grans of nethanphetamne. In his
Quilty Plea Agreenent (filed on Septenber 17, 1996), Conti and
hi s counsel both endorsed this nunber. See Guilty Pl ea Agreenent
at § 6.b. Second, neither he nor his counsel objected to the
portion of presentence report using the stipulated anount of 903
granms of nethanphetam ne to determ ne Conti’s base offense |evel
Third, at his guilty plea colloquy on Septenber 17, 1996, Conti
personal |y and under oath confirnmed the contents of the Guilty
Pl ea Agreenent and the factual basis for his plea (see, e.qg., the
transcript of his Septenber 17, 1996 change of plea at 30-33,

cont ai ni ng unobj ected-to facts that involve Conti in transactions

2 A defendant who is responsible for at |east 400 grams
of net hanphetam ne, but | ess than 700 grans, results in a base
of fense level of 28. See U S.S.G 8§ 2D1.1(c)(6) (1995 Cuidelines
Manual ). Accordingly, Conti argues that with the sanme seven
poi nt reduction he received at his sentencing in 1996, he would
have a total offense |evel of 21 (rather than 23), thereby
placing himin the inprisonment range of 37 to 46 nonths, rather
than 46 to 57 nonths.



which could, with utter fidelity to U S.S.G 8§ 1B1.3(a)(1)(B), be
construed as involving as little as one pound or as nuch as two
and a half pounds (1,135 grans) of nethanphetamne). Finally, at
hi s sentenci ng hearing on Decenber 17, 1996, neither Conti nor
hi s counsel objected to the use of 903 grans of nethanphetam ne
to determne his sentence.

Second, we note that the stipulation in this case
worked in Conti’'s favor, as it assured himthat his sentence
woul d be no higher than a base offense |level of 30. In this case
Conti, while a mnor player, was part of a |large nethanphetam ne
conspiracy, involving at |east fourteen other defendants and
massi ve quantities of unusually-pure nethanphetam ne. According
to the terns of 1 6 of the Guilty Plea Agreenment, and U S.S.G 8§
6B1.4, the parties’ factual stipulation was not binding upon
either the Probation Ofice or the Court.® Therefore, pursuant
to US.S.G 8§ 1B1.3 and on the record of this |arge conspiracy,
we could well have found Conti responsible for just slightly
hi gher quantities of nethanphetam ne than 903 grans, and,

accordingly, determned a higher base offense level.* There is

® The Conmentary to § 6B1.4 provides that in
determ ning the factual basis for a sentence, we nmay “consider
the stipulation, together with the results of the presentence
i nvestigation, and any other relevant information.” US S G 8§
6B1. 4, Commentary at 324.

* Had we found Conti responsible for at |east one
ki | ogram of mnet hanphetam ne, his base offense | evel woul d have
been 32. See U S.S.G § 2D1.1(c)(4) (Drug Quantity Table).
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thus no basis to reduce Conti’s sentence on the ground that there
was no factual basis for the stipulation.

We also will not reduce Conti’s sentence for
i neffective assistance of counsel.

Strickland v. Washington, 466 U S. 668 (1984),

established a nowfamliar two-prong test to evaluate ineffective
assi stance clains. Under this test, Conti nust first prove that
hi s counsel’s performance fell below an objective standard of
reasonabl eness and, second, caused prejudice resulting in an
unreliable or fundanentally unfair outcone of the proceedi ngs,
see id. at 688-95. Conti’'s prior counsel’s stipulation to a
fixed anount of nethanphetam ne, with Conti’s full know edge and
consent under oath and on the record, did not fall below the
obj ective standard of reasonabl eness or result in an unreliable
or fundamental |y unfair outcone.®

On the record of this |large conspiracy, as in nost drug
conspiracies, the standard the Sentenci ng Conm ssion offers as
the polestar for counsel’s and the Court’s neasure -- “in the
case of a jointly undertaken crimnal activity . . . all
reasonably foreseeabl e acts and om ssions of others in
furtherance of the jointly undertaken crimnal activity”,
US S G 8§ 1B1.3(a)(1)(B) -- necessarily affords both counsel and

the Court with a wide band of objective reasonabl eness. ct

®>|In fact, it was Conti’s prior counsel’s efforts and
tactics that assured Conti of a maxi mum base of fense | evel of 30
as well as a reduction of seven levels due to his successf ul
efforts at the sentencing hearing.
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United States v. Collado, 975 F.2d 985, 990-95 (3d Cir. 1992).

Thus, Conti’s fundanmental m stake here stenms from his confusion
of the netaphysical elasticity of the enterprise under 8§
1B1.3(a)(1) wth the exactitude of the apothecary’s scale. His
counsel manifestly harbored no such confusion, and therefore did
not constitutionally, or in any other way, fail his client.

Conti al so argues that due to his extraordinary
rehabilitative efforts, he should at this |late date be awarded a

downwar d departure pursuant to United States v. Sally, 116 F. 3d

76 (3d Gr. 1997). See also U S.S.G § 5K2.0. In support of
this argunent, Conti notes that he has conpleted a forty hour
drug program and awaits entrance into a 500 hour drug program
He al so maintains that he works outside the prison during the
eveni ngs at a veterans hospital in Lebanon, Pennsylvania, and is
studying for his G E D. diplona.

Wil e we commend Conti on his rehabilitative efforts,
and urge himto continue them we do not find that these efforts
are “so exceptional as to renove the particular case fromthe
heartland in which the acceptance of responsibility guideline was
intended to apply,” Sally, 116 F.3d at 80.

It goes without saying, too, that we could hardly grant
a downward departure on the basis of future conduct. The only
reason the Court of Appeals afforded Al bert Sally the opportunity
to make a record on this point is because it ordered a
resentencing. Here, unlike Sally, the proffered rehabilitative

efforts occurred after Conti’s sentence was i nposed and becane
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final. There were, in short, no such efforts that could have
been brought to our attention on Decenber 17, 1996. Had we found

sufficient nerit on other grounds of Conti’s notion to warrant

resentencing, then -- but only then -- could we consider his
| audabl e post-conviction efforts since that date. Sally does not

represent an independent and forever open offer to return for

resentencing on this ground al one. ®

Wth regard to a certificate of appealability, the new
28 U.S.C. § 2253, as part of the Antiterrorismand Effective
Death Penalty Act of 1996 (“AEDPA”’), now provides, in relevant
part, that

(c)(1) Unless a circuit justice or
judge issues a certificate of

appeal ability, an appeal may not be
taken to the court of appeals from

(B) the final order in a
proceedi ng under section 2255.

(2) Acertificate of appealability
may i ssue under paragraph (1) only
if the applicant has nade a
substantial showi ng of the denial
of a constitutional right.

6 Sally of course could not do otherw se and renain

faithful to the Sentencing Reform Act of 1984, 18 U.S.C. 88 3551-
3673 and 28 U S.C. § 991 et seq., which anong ot her things
abol i shed parol e and the Board which considered it because of a
(wel | -founded) pessimsmthat any tribunal can safely predict
future conduct based upon post-conviction i nmate behavi or. See
S. Rep. No. 98-225, 98th Cong. 2d Sess. (1989), reprinted in 1984
US CCAN at 3222-48. See also Msretta v. United States, 488
U.S. 361, 367, 109 S. . 647, 652 (1989).
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28 U.S.C. 8§ 2253 (1997). W cannot honestly say, in accordance
with 28 U S.C. § 2253(c)(2), that Conti “has nade a substanti al

showi ng of the denial of a constitutional right,” see also United

States v. Skandier, 125 F.3d 178, 179, (3d G r. 1997), and

therefore decline to issue a certificate of appealability.
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AND NOW this 21st day of My, 1998, upon consideration
of Conti’s notion to vacate his sentence pursuant to 28 U S.C. §
2255, and his nenorandum of |aw in support thereof, and the
Governnent’ s response thereto, and for the reasons set forth in
the foregoing Menorandum it is hereby ORDERED that:

1. Conti’s notion to vacate, set aside or correct his
sentence pursuant to 28 U.S.C. 8§ 2255 is DEN ED

2. Conti having failed to make a substantial show ng
of the denial of a constitutional right, we decline to issue a
certificate of appealability; and

3. The Cerk of the Court shall CLOSE G vil Action
No. 97-7810 statistically.

BY THE COURT:

Stewart Dal zel |, J.



